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Issue

Has Iverson

failed t0 establish that the district court

abused

its

sentencing discretion

by

retaining jurisdiction?

Iverson Has Failed

T0

Establish That

The

District

Court Abused

Its

Discretion

BV Retaining

Jurisdiction

In

August of 2018, Philip William Iverson was involved

Annette Buhler. (PSI, p.4.) Buhler,

Who

believed Iverson cut her

in a road rage incident with

off,

honked and “wagged her

ﬁnger
state

at

him”; he pointed a gun

(Triall Tr., p.144,

L.24 — p.146, L.17.) Thereafter, the

charged Iverson With one count of aggravated assault with a deadly weapon enhancement,

commit a

alleging he “attempt[ed] t0

“threaten[ed]

by word

district court

Violent injury

upon

the person of Annette Buhler” and/or

or act to do Violence” to her person “by pointing a handgun” at her.

pp.54, 94.) Following a court

The

at her.

trial

the district court found Iverson guilty as charged.

(R.,

(R., p.91.)

sentenced Iverson t0 ﬁve years, With two years ﬁxed, and retained jurisdiction.

(R., pp.99, 101.) Iverson

timely appealed. (R., pp.1 10-12.)

Iverson asserts the district court abused

He

(Appellant’s brief, pp.2-5.)

claims this

is

its

discretion not placing

him 0n

probation.

so for several reasons:

and family. He was
employed. This case represents his ﬁrst conviction. Mr. Iverson has always
maintained that his intent was not to harm or threaten anyone but t0 protect
himself. As his mother explained, he would be better off with classes, counseling
and mental health assistance, Which he could get while in the community on
probation, Where he had signiﬁcant support.
It is

clear that Mr. Iverson has the support of his friends

(Appellant’s brief, p.5.)

Where “a

sentence

clear abuse of discretion

by

368 P.3d 621, 628 (2015)

must show the sentence
reasonable if
t0 achieve

it

is

the court imposing the sentence.” State V. McIntosh, 160 Idaho

(internal quotation

marks omitted). To carry

this

1, 8,

burden the appellant

excessive under any reasonable View 0f the facts.

all

of the related goals 0f deterrence, rehabilitation, or

Li.

A

sentence

retribution.

Li.

has the discretion to weigh those objectives and give them differing weights

deciding upon the sentence.

1

within statutory limits, an appellant has the burden 0f showing a

is

appears necessary t0 accomplish the primary objective 0f protecting society and

any 0r

district court

is

I_d.

at 9,

Citations t0 the transcripts 0f the

internal pagination.

368 P.3d

trial

at

The

when

629; State V. Moore, 131 Idaho 814, 825, 965

and sentencing hearing Will refer

to those transcripts’

P.2d 174, 185 (1998) (court did not abuse

its

discretion in concluding that the objectives 0f

“‘In

punishment, deterrence and protection of society outweighed the need for rehabilitation).
deference to the

trial

judge, this Court Will not substitute

reasonable minds might differ.’”

m,

McIntosh, 160 Idaho

its

at 8,

368 P.3d

146 Idaho 139, 148-49, 191 P.3d 217, 226-27 (2008)).

ﬁxed within
discretion

by

the limits prescribed

the

trial

by

m

View of a reasonable sentence Where
at

628 (quoting

“Furthermore,

‘[a]

sentence

the statute will ordinarily not be considered an abuse 0f

court.” Li. (quoting State

V.

Nice, 103 Idaho 89, 90, 645 P.2d 323, 324

(1982)).

Likewise, “[p]robati0n
2601(4).

“The decision

is

a matter left t0 the sound discretion 0f the court.”

t0 relinquish jurisdiction 0r grant probation is

committed

LC.

V.

Merwin, 131 Idaho 642,

648, 962 P.2d 1026, 1032 (1998)); State V. Hood, 102 Idaho 711, 712, 639 P.2d
State V. Lee, 117 Idaho 203, 205-06,

“t0 refuse probation will not

786 P.2d 594, 596-97

be deemed a

‘clear

sufﬁcient information to determine that the same

120 Idaho 466, 472, 816 P.2d 1023, 1029
P.2d 583 (Ct.App.1984). See also
Iverson
probation.

fails t0

show

I.C. §

(Ct.

(Ct.

App. 1990).

abuse of discretion’

would be

the district court abused

A court’s

decision

State V.

has

Chapman,

Chapel, 107 Idaho 193, 687

V.

its

discretion

district court’s factual

found Buhl correctly inferred Iverson was driving aggressively, and
(Trial

10 (1981);

19-2521.

This was a serious crime, as the

been “cut off” by Iverson.

9,

if the trial court

inappropriate.”

App. 1991); State

m

to the district

judge’s discretion,” and will not be overturned on appeal absent an abuse of discretion.

Coassolo, 136 Idaho 138, 143, 30 P.3d 293, 298 (2001) (citing State

§ 19-

TL, p.144, L.9 — p.145, L.3.)

Buhler “was a reasonable distance” behind Iverson’s

car,

was not

it

by not placing him on

ﬁndings show.

The court

noted she thought she had

The court speciﬁcally found
“right behind

him”

(as Iverson

was no

claimed), and that there

at

him—not even

to injure 0r hurt” Iverson.

0f a crash from behind

was honk her horn

A11 Buhler did

(Trial T11, p.145, Ls.3-22.)

“Wag[] her finger”

“threat

her middle ﬁnger. (Trial

at

Tr.,

Iverson a couple times and

p.144, Ls.2-20; p.151, L.24

—

p.152, L.3.)

The court found
pistol

Tr.,

from Within

that in response Iverson “looked back,

his car

p.146, Ls.14-17.)

and turned around and pointed

minor children, who were also

and “very fearful”—they,

when

get really scared

My

and then retrieved a

Ms. Buhler and the vehicle.”

at

I

someone

(Trial

(Trial Tr.,

were likewise “very scared”

fear.

L.20 —

(Trial Tr., p.47,

reﬂected on the incident as follows:
hear a horn honk, even

me gun

dad has taught

in the car,

were shaking from

like their mother,

p.48, L.8; p.60, Ls.1-13.) Buhler’s

point a gun at

that,

This understandably led Buhler to be “[e]xtremely scared.”

p.24, Ls.1 1-19.) Buhler’s

I

it

saw

safety and

else.

I

would

I

if

understand

just

they are not honking

how bad and

want Philip

serious

at us.

it is

to take responsibility

to

and

apologize for his actions toward us.

(PSI, p.6.)

On

any meaningful responsibility for his

that note, Iverson has never taken

Iverson’s version of events

is

was down,” Iverson says

they were harassing me.”

my

carry pistol and

and

I

made

(Id.)

it

Recalling the “sun was shining above

that

Visible as [a]

Iverson, he “only took the necessary

ill

he “couldn’t make out

who

[Buhler]

me

means

to

inform the other driver that

attack,

means” he “had

which

I

[thought]

was

I

and

my

was 0r why

Iverson goes 0n t0 explain that “in that brief moment

would defend myself in case of another

does not “Wish

And

the opposite of an apology; he portrays himself as the Victim and as

the resolute survivor 0f a potential attack.

convertible top

actions.

was

my right.”

I

grabbed

[carrying]

(Id.)

Per

available t0 protect” himself, and while he

0n anyone” he “Will always do What

is

needed

t0 protect

my

life.”

(Id.)

Devoid

in Iverson’s statement t0 the presentence investigator

mother he pointed

gun

his

at or the children in

He

hint 0f concern for the

her car:

Philip stated he did not intentionally point the

only to protect himself.

was even a

expressed he

now

gun

Victims as a threat but

at the

feels “foolish for expecting

anybody

have been violated.” He feels his rights were
violated because he felt he was only protecting himself from being harassed
and/or attacked by the occupant(s) 0f the other vehicle.
(Id.)

my

to understand.

I

Iverson’s “ﬁnal

comment”

I

have

lost

feel

rights

to the district court is likewise remorseless:

my job, my home, my cars, even my clothes, but most importantly I
freedom. I’ve received numerous amounts of death threats and hate

lost

my

I’m so thankful for all
the support I’ve received, but I feel as though the justice system has betrayed me.
I've always been an outstanding member 0f society. I’m constantly helping others.
I want a prosperous future for our youth. I’m not a Violent person. I don’t even
speech following

this incident. I’ve tried to stay positive,

was surrounded by women,

kill spiders. I

I

understand the power of feminine

women. What most fail t0 see is
been victimized I’ve experienced pain—I don’t Wish on anyone. The
ignorant eye plans for my demise, but I have hope my legacy will rise. I can’t live

nature, literally all people are alive because 0f

how

I’ve

my life as

slave if I die

im thankful

for the lives I’ve saved.

(PSI, p.15 (verbatim).)

Sentencing courts can consider a defendant’s lack of remorse

Idaho 94, 96, 896 P.2d 1002, 1004 (Ct. App. 1995)), and Iverson’s

among

the reasons

why

the district court concluded probation

(ﬂ

State V.

total lack

was

Howry, 127

of remorse counts

inappropriate.

The

court

found Iverson’s “outlook and some of the mitigating factors here prevent [him] from having

maybe an

accurate picture for remorse 0r,

rules potentially.”

doubt

this

you know, the

(6/10/19 Tr., p.16, Ls.2-6.)

ability to

comply with

certain probation

Based on Iverson’s own statements there

is

n0

concern was well founded.

Iverson continues to press this point on appeal, noting he “has always maintained that his
intent

was not

to

harm or

as Iverson points out

threaten anyone but to protect himself.”

(Appellant’s brief, p.5.) But

(E Appellant’s brief, p2), the district court speciﬁcally rejected the claim

was defending himself when he

that Iverson

Buhler—because

assaulted

that theory

makes n0

sense:

[W]hat [Iverson] said on the stand does not give rise t0 self—defense really in any
And I should at this point I think say: I do not ﬁnd that he

conceivable way.

somehow held
the

gun

a gun up in the

me

alone.

don’t believe.

And

it

was

I

and

do not ﬁnd

that.

I speciﬁcallyﬁnd he pointed

at Annette Buhler.

So

that informs

some of

wasn’t like he was holding

it up in the air saying: Please,
gun pointed up in the air. That’s not what happened, I
I doﬁnd that that gun was pointed directly at them.

these other ﬁndings.

leave

air.

directly at the vehicle
It

I’ve got a

in response t0 a

mother with children

in a

minivan [where] there’s

an ambiguous situation but there’s a trafﬁc incident, the defendant gets
honked at, gets a ﬁnger waved at him, and not the middle ﬁnger. But even if it’s
at-best

the middle ﬁnger, the response t0 a middle

not t0 pull a pistol and point

defense law

is

conceivable

way that

ﬁnger under any conception of
it

directly at the person.

the—really no use 0f force

is

self-

There’s no

justiﬁed for just the display 0f
There’s no imminent

a middle ﬁnger or a vulgarity or something like that.
threat...

I

ﬁnd

that to

if there’s

be the case even

some

glare,

even

if there’s

some imperfect View 0f Ms. Buhler, even

if there are other possible factors,

but

I

think those are

and—perhaps not imaginary but, I mean, they weren’t
mentioned t0 the police at the time. There was no mention of that kind of thing,
feeling threatened in the police interview. And somebody Who really feels
threatened would proceed much differently in terms of that interview than the

possible or imaginary

defendant did.

But

in

any event, and even With perhaps some

sensitivity to other drivers 0r

bad

it did not justify that use of force.
do ﬁnd a reasonable person in that situation would see somebody in a
minivan with their children Who is upset at your driving and honked and is
wagging an index ﬁnger at you. The response is not a pistol.

trafﬁc incidents in the past or anything like that,

And

I

(Trial T11, p.151,

L.12 — p.153, L.20 (emphasis added).)

Iverson’s self—defense claim during

trial;

The

district court rightly rejected

he therefore cannot rely on

it

now

to

show he

is

ﬁt for

probation.

Iverson’s presentence investigation reveals additionally reveals that from a

young age he

has struggled With abusing alcohol and drugs, including marijuana, LSD, ecstasy, synthetic
cannabinoids, and methamphetamine.

(PSI, pp.13-14.)

Even more troubling

is

that Iverson

“disclosed

having

a

history

of ‘many

suicide

attempts’

and also passing thoughts of

‘premeditated murder” in that he would defend himself if someone tried to murder him.”

p.12.)

The

similarity

between those “passing thoughts” and Iverson’s gloss 0n What happened

this case support the district court’s

outlook on

7.)

Given

life”

all

(PSI,

conclusion that Iverson “pose[s] a danger because of

and “some of [his] issues,” should they

to

go untreated. (6/10/19

these facts, and the hope that Iverson could receive

health treatment on a rider, the district court

was justiﬁed

in

[his]

Tr., p.20, Ls.5-

some drug abuse and mental

in declining to grant probation:

hope [Iverson] gets some more help on the retained jurisdiction, a better handle,
a head start on some mental health issues, along with drug and alcohol
rehabilitation, and perhaps some cognitive programs that Will help.
I

maybe

You’re going to
need more in the community, assuming you d0 a good rider. I am assuming that.
I think you can d0 a good one even if you don’t really want one. I think you can
do well and get a chance at probation. We’ll talk probation, assuming you d0 a
It’s

not going to be the end.

good

That’s going t0 be the beginning.

rider.

(6/10/19 Tr., p.24, L.18

—

p.25, L.5.)

In light 0f the facts 0f this case and the information in the record Iverson fails t0

district court

The

abused

its

discretion.

state respectfully requests this

W

Court afﬁrm Iverson’s sentence.

DATED this 24th day 0f April, 2020.
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/s/

Deputy Attorney General
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